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Current Topics. 
Inner Temple Library. 


A DISTINGUISHED gathering in the Niblett Hallon 18thFebruary, 
1944, witnessed a ceremony which was symbolic of the indestruc- 
tible heritage of English law, when a temporary library for the 
Inner Temple was opened. In his address to the meeting. the 
Lord Chancellor paid a tribute to Mr. C. T. Le QuESNE, K.C., 
who from the time when the library building and 40,000 of its 
books were destroyed on 10th May, 1941, had sect himself to 
rescue and preserve volumes amid the dirt, dust and wet, to fit 
up a temporary library for the Inn, and to collect from all 
quarters contributions of books which would go far to meet the 
immediate needs of the practising lawyer. Viscounr SrMon 
struck a personal note when he said that it could not be claimed 
that the contents of a strictly professional library provided 
pasturage for browsing on the best of English literature. He had 
sometimes thought that he would produce a small book which 
could be called ** Selected Judgments,” where the passages are 
chosen for their literary merit, their point and their finish. 
He haster.ed to add that he had no intention and had taken no 
steps to compose this projected work during the war, not only 
because paper was scarce, but because any such suggestion 
might be fuel for the political guidnuncs who hinted that he was 
contemplating leaving the Lord Chancellorship. He had better 
say out in the plainest terms that he had no intention of doing 
anything of the sort until the moment arrived when the Prime 
Minister sent for him and informed him that he wished to appoint 
somebody else in his place. In the meantime he would go on 
with his job, and doit as wellashecould. We trust that Viscount 
Simon will long occupy the position which he now so fittingly 
holds, but when the time does arrive for his retirement from his 
high office, there is no one who could produce a better volume 
of ‘‘ Selected Judgments.’ It is to be hoped that Viscount 
Smon will not, in his modesty, omit judgments of which he has 
been the author, for he has rarely been surpassed in crystal clarity 
of style. We look forward to the day when Viscount SIMON 
will present to a permanent Inner Temple library his own selection 
from the judgments of such lawyers as Bacon, Lord Coke, 
Sir William Blackstone, Lord Mansfield, Sir George Jessel 
and the other great men who have enriched English law and 
literature. 


An Ulster Marriage Bill. 

THERE has recently been a marked and salutary reaction of 
public opinion against the general slackening of the marriage tie. 
One instance of this has been the successful refusal of the 
Government to allow any lower court to try divorce cases. 
Another instance which has recently been brought to our notice 
is a Government Bill to relieve clergy of the obligation to marry 
certain people which is to be brought before the Northern Ireland 
Parliament. An official memorandum on the proposed measure 
states that on grounds of religious belief and as a matter of 
conscience certain ministers of religion take the view that they 
ought not to be bound to solemnize the marriage of a divorced 
person or of persons coming within certain prohibited degrees of 
relationship,- notwithstanding that various statutes have made 
such marriages lawful. Whether any minister of religion is 
under a legal obligation in certain events to solemnize such 
marriages is a matter of doubt. It is the object of tie Bill to 
remove this doubt and to relieve ministers of religion from any 
obligation which they may be under in relation to the solemniza- 
tion of such marriages. ‘The Matrimonial Causes Act (Northern 
Ireland), 1939, applied the main principles of the English 
matrimonial jurisdiction to Northern Ireland, substituting a 
judicial for a legislative system of divorce and enumerating the 
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several grounds of divorce. By that Act the general effect of 
a decree of divorce is to enable either of the parties to marry 
again *‘as if the prior marriage had been dissolved by death.” 
Any private Divorce Act passed by Parliament before the year 
1939 and remaining in force has a similar effect. If, therefore, 
the ministers of any religious denomination are bound by the 
civil law to solemnize the marriage of any parties who are not 
disqualified under the civil law, then this Bill will release 
ministers of that denomination from the obligation in the case 
of divorced persons. The memorandum also states that by the 
Marriage Act, 1835, it was enacted that all marriages thereafter 
celebrated between persons within the prohibited degrees of 
consanguinity or affinity should be absolutely null and void to 
all intents and purposes whatsoever. But there are now two 
cases in which persons within the prohibited degrees are by 
statute entitled to marry. A man may marry his deceased 
wife’s sister and a man may marry his deceased brother’s widow. 
Both of these statutes apply in Northern Ireland and they are 
included in the Marriage (Prohibited Degrees of Relationship) 
Acts (Northern Ireland), 1907 to 1924. he effect of this Bill 
will be to release clergy of any religious denomination from any 
obligation to solemnize the marriages of persons coming within 
the prohibited degrees but entitled to marry by virtue of the 
last-mentioned enactments. 


Finger-print Evidence. 

WE are indebted to our contemporary, The Irish Law Times 
and Solicitors’ Journal, for a short report in its issue of 
29th January, 1944, of a recent trial before the Clare Circuit 
Court, in which a finger-print expert referred to points of 
similarity between the finger-prints of an accused and two finger- 
prints found on a broken pane of glass in a’store. He said that 
six points of similarity were sufficient for identification purposes, 
and he had found eleven. Under cross-examination, he said that 
the standard had been laid down by a French scientist named 
LOCHARD, of Paris. He had only read LOCHARD’S pronouncement 
in a translation, and he did not know the name of the translator. 
He also mentioned that there were 55,000 sets of fingerprints in 
Kire and no two had ever been found to be identical. The same 
applied to a collection of 2,000,000 fingerprints in New Scotland 
Yard and a collection of 10,000,000. Judge O’ BRIAIN, in summing 
up, said that the matter had been very clearly put by Chief 
Justice GrirFITH, of Australia. He said that the individuality 
of the corrugation of the skin of the fingers of the human hand 
was not so generally recognised as to require very little, if any, 
evidence, although it seemed to be the practice to offer some 
expert evidence. The fingerprint, he said, was therefore an 
unforgeable signature. Lawyers are generally agreed on this 
matter. Readers of this journal, however, may remember the case 
of R. v. Barry, at the Central Criminal Court, on Ist February, 1943, 
to which we referred in a “ Current Topic,’’ in 87 Sou. J. 60. 
The prisoner in that case was acquitted by the jury, although it 
was alleged that his fingerprints corresponded with those on a 
brandy bottle in a room which had been ransacked by the burglar, 
whoever he was. Judge McCLurE told the jury that for all 
practical purposes the fingerprint system had proved a certainty. 
On the subject of the number of characteristic similarities which 
were necessary to prove the identity of a fingerprint, we referred 
in the same topic to a case at Birmingham Assizes in 1908, in 
which BincHamM, J., invited a jury to say that they were not 
satisfied, although there were as many as twelve identical 
characteristics. The jury, nevertheless, convicted. A somewhat 
different aspect of the use of fingerprints by the police was the 
subject of a strong comment by Lord Justice Scorr in Dumbell 
v. Roberts, an action for damages for false imprisonment on 
14th February (The Times, 15th February). Fingerprints had 
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been taken in the case, and Lord Justice Scorr said that he 
believed that there was no statutory sanction for the practice 
of the police taking fingerprints of a person before he was convicted 
or even committed for trial. Such treatment was inconsistent 
with our British presumption of innocence until proof of guilt, 
and it was natural for it to be regarded as a slur on a man’s 
character. Following an unjustifiable arrest, it might become an 
element in false imprisonment, and he ventured to think that the 
matter deserved serious consideration by the Home Secretary 
in consultation with the Lord Chancellor. This question is 
closely related to the right of liberty of the subject and no proper 
safeguard should be omitted in order to protect the citizen from 
any excessive zeal of police officers in building up cases with what 
they hope to be irrefutable evidence. 


Company Law Amendment. 

THE report of the minutes of evidence taken on the seventh 
day of the sitting of the Company Law Amendment Committee, 
published recently, contains two interesting memoranda, one 
by Mr. HARGREAVES PARKINSON, Editor of the Financial News, 
and the other by Mr. CHARLES NORDON, a solicitor with a con- 
siderable practice in connection with company matters. The 
latter states that it is based on some thirty years’ practical 
experience and study of the problems involved. Mr. PARKINSON’S 
observes that ‘‘ most City editors would agree that the greatest 
problems of the present day, in their field, derive fundamentally 
from the degeneration of the shareholders of a controlling 
proprietor to a mere dividend recipient.’”’ This opinion is not 
confined to City editors, but Mr. PARKINSON proves his opinion 
with an imposing list of the figures of shareholders of some of the 
great public companies. He accordingly recommends (a) the 
provision of more suitable machinery for the exercise of the 
shareholders’ function ; (6) statutory provision for disclosure of 
financial affairs in sufficient detail to permit of the framing of 
sound conclusions thereon by any reasonably intelligent proprietor 
or his disinterested professional adviser. Such disclosure, 
Mr. PARKINSON states, should have special reference to large 
enterprises whose ramified structure include not one but many 
“ companies.”” He suggests the formation of a shareholders’ 
standing advisory committee and the giving to the Board of 
Trade of one fully-paid share (or £1 of stock) of each class of 
capital issued by every public company, so as to give the State 
a locus standi in every British enterprise, and entitle it to receive 
every communication sent to shareholders, reports and balance 
sheets, notices of special resolutions, offers of new capital, etc. 
This would also give the State the right to institute civil proceed- 
ings in the courts as a shareholder. Mr. PARKINSON is also in 
favour of the compulsory issue of consolidated halance sheets 
and profit and loss accounts of holding companies. Mr. NORDON 
is of opinion that the use of words like ** corporation,” ** bank,” 
* society,”’ “‘ association,” ‘‘ trust,’ and the like grandiloquent 
words, should be prohibited in the title unless clearly justified. 
Mr. NORDON is not in favour of adopting the American system of 
issuing Shares of no par value as ‘ it is desirable that the balance 
sheet. should always show the amount of capital subscribed.” 
The memorandum also states that it is desirable that all prospec- 
tuses should be in standardised form so that the investor may 
know where to find the information he seeks, and that it should 
be forbidden to print the names of bankers, stock-holders, 
auditors or solicitors on prospectuses unless and until they have 
respectively lodged with the Registrar a certificate that they have 
made an investigation into the proposed issue and are satisfied 
that it is of a bona fide character. Underwriting capital issues, 
Mr. NORDON believes, is unnecessary, and should be abolished, as 
many unsound issues are thereby enabled to see the light of day. 
He also holds that a director should be prohibited from dealing 
in the shares of his own company except in his own name and on 
a special register open to inspection. Mr. NorDON joins with 
other witnesses in demanding more detail in company accounts 
and more democratic control of public companies. 


De-requisitioning. 

It was recently officially stated in reply to representations by 
the Council of The Law Society to the Lord Chancellor's depart- 
ment that the Service Departments would endeavour to give 
as long a notice as possible of their intention to terminate the 
requisitioning of land. The matter was later raised with the 
Treasury by the National Federation of Property Owners, who 
suggested that the de-requisitioning should not be effected 
until all repairs to the property had been carried out, and the 
property had been restored to its condition at the time of the 
requisitioning, or alternatively the owner had clected to receive 
a cash payment in lieu of the execution of such repairs. The 
Treasury reply, published in the January issue of The Law 
Society’s Gazette, states that under s. 2 (1) (6) of the Compensation 
(Defence) Act, 1939, a competent authority is not required 
physically to make good the damage done during the requisition- 
ing, but only “ to pay a sum equal to the cost of making good 
any damage to the land which may have occurred ”’ during the 
period of requisitioning, except in so far as the damage has 
been made good during that period by a person acting on behalf 
of His Majesty. The owner, it is added, has therefore no right 
to require the authority to make good the damage or to delay 
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de-requisitioning until the damage has been made good, except 
where during the requisitioning the authority chooses to make 
good any damage. The proper course, it was said, seems to 
be that provided by the Act, i.e., that compensation should 
be paid and the owner left to carry out such repairs as he chooses. 
It is also stated in the letter that where it is not possible for the 
owner to reside or carry on business in the premises while the 
damage is being made good, it is the practice of departments 
to include in the compensation a lump sum equal to the net 
compensation that would be payable if the premises were retained 
on requisition during the period (not exceeding three months in 
normal cases and six months in special cases) that would be 
required to carry out the work in normal circumstances. 





The National Health Service. 

Wir the main proposals contained in the Government White 
aper on the National Health Service readers will already be 
familiar. The legal changes necessitated by the establishment of 
a national health service will be considerable. The provision of 
health centres by county and county borough councils, the 
appointment of a Central Medical Board by the Minister, to be 
responsible for the administration of the practitioner service, the 
substitution of local committees of the Board for the local 
committees of the National Health Insurance Scheme, the forma- 
tion of new joint authorities of county and county borough 
councils to take over voluntary hospitals by agreement, and 
administer them with the local authority hospitals under an 
area hospital plan, and the provision of arrangements for home 
nursing, midwifery, health visiting and other medical services, 
will require an almost revolutionary overhaul of the existing 
organisation. The central responsibility, it is proposed, is to rest 
in the two Health Ministers. The Government also propose that 
there shall be set up by statute at the side of the Minister a 
Central Health Services Council, the function of which will be to 
express the expert view on technical aspects of the health service. 
It will be a consultative and advisory body, and will, unlike the 
Central Medical Board, have no executive functions. A welcome 
note is struck by the statement in the White Paper that in framing 
their proposals for the local organisation of the new health service. 
the Government have been anxious to interfere as little as possible 
with the shape of representative local government. To meet the 
local need for expert guidance, the Government propose that 
there shall be established, for the area of every joint authority. 
a Local Health Services Council, to be the local counterpart of the 
Central Health Services Council. Local responsibility will still be 
based on the county and county borough councils as_ the 
constituents of the joint authorities administering the hospital, 
consultant and allied services. In the few cases where the area 
of a joint authority (settled by the Minister after consultation 
with local interests) coincides with an existing county area, the 
authority will be the county council of that area. The Govern- 
ment are to be congratulated on the expedition with which they 
have formulated the new scheme, and on the clarity with which 
those responsible have expounded it in the White Paper and in 
the abbreviated explanatory booklet which was published with it. 


Prevention of Fraud (Investments) Act. 

Ir was recently announced by the President of the Board of 
Trade that the provisions of the Prevention of Fraud (Invest- 
ments) Act, 1939, which are not yet in force, are to be brought 
into force in about the middle of July, 1944. Applications for 
licences to deal in securities must be made to the Board of Trade 
before 15th April, 1944. The method of making applications 
will be laid down in instructions which will soon be issued. 
After the coming into operation of the new provisions it will be 
unlawful to carry on the business of deaiing with securities 
without a licence from the Board of Trade, except in the case of 
certain stock exchanges and associations. Corporations will 
require a principal’s licence, as will also persons carrying on 
business on their own account, and all partners. A deposit of 
£500 will be normally required, but a guarantee by an approved 
person may be accepted, and in special cases the requirement 
may be entirely waived. Servants or agents of persons requiring 
principal's licences will have to take out representatives’ licences 
if they carry on the business of dealing in securities as such 
servants or agents. Directors and managers and all executive 
officers of corporations, individuals and partnerships are included 
among such servants and agents. The fees for licences are £25 
for a principal’s licence in the case of a corporation, £10 for an 
individual or partner, and £2 for a representative's licence. 


Recent Decision. 

In Dumbell vy. Roberts, on th February (The Times. 
15th February), the Court of Appeal (ScoTr, LUXMOORE and 
Gopparp, L.JJ.) allowed the plaintiff's appeal from a judgment 
of Lewis, J., dismissing his action for damages for false imprison- 
ment. The court held that the defendant police officers made no 
real attempt before arrest to ascertain the plaintiff’s name and 
address, and thus failed to comply with the condition precedent 
to the right of arrest imposed by the Liverpool Corporation Act, 
1921. The court further held that the officers had no reasonable 
grounds for suspicion that a felony had been committed. 
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A Conveyancer’s Diary. 


Trustees’ Investments. 


In present conditions a testator does not often leave it entirely 
to the Trustee Act to prescribe the modes of investment of his 
trust estate ; or rather, he is not well-advised to do so unless he 
does not care how little income the tenant for life will get. He 
therefore puts an investment clause in his will, to extend the 
range of investments which are available to the trustees. 

In Re Sharp (1890), 45 Ch. D. 286, the Court of Appeal declined 
to give general advice about the meaning of certain words in an 
investment clause, pointing out that the question was as to the 
application to particular investments of particular words in the 
testator’s will. In that case the court decided that certain 
named shares came within the clause. ‘In later cases (as, for 
instance, in Re Smith [1896] 2 Ch. 590) the court has been prepared 
to say whether particular sorts of investment have come within 
certain given words. But the court usually will not define in the 
abstract the words used. And it must always be borne in mind that 
particular parts of the clause must not be torn from their context 
and interpreted alone ; on the contrary, the court will determine 
what is their meaning in the context provided by the will which 
is under consideration : see Re Castlehow [1903] 1 Ch. 352. 

One difficulty frequently met with is whether a power to invest 
in the shares of certain sorts of company justifies investment in 
those of particular companies. Thus, in Re Sharp, the clause 
authorised the purchase of British Government stocks, or freehold 
or leasehold securities in Great Britain or Ireland “ or the 
debentures or securities of any railway or other public company 
carrying on business in any part of the United Kingdom, or in 
any securities authorised by law for the investment of trust 
funds.”’ The trustees asked whether they might invest in the 
securities of a dozen named companies, including such concerns 
as Carter Paterson & Co., Ltd., and the South Metropolitan Gas 
Company. It was held that it was lawful for them to invest in 
the securities of all but one of such companies on the ground 
that the securities were in concerns which were ‘ public com- 
panies’ within the meaning of the clause; ‘they are all 
companies which owe their existence to the Companies Act, 1862, 
and the public know what are the rules which regulate such 
companies. Their memorandums and articles of association 
are necessarily public documents and their shares are transferable 
to the public, subject to the provisions of the articles of association. 
When companies have all these characteristics it is impossible 
for us to say that they are not to be considered public companies.” 
The words ** subject to the articles of association ’’ seem to cause 
ambiguit, when one comes to consider whether companies which 
are private companies within the Companies Act, 1929, are 
‘* public companies ”’ within such a clause. The answer to this 
question must turn on the point about the shares being transfer- 
able to the public, since all the other characteristics cited are 
common to all companies incorporated under the Companies 
Act. But, if “ subject to the articles” is to be taken seriously. 
there can be no distinction; it is only because of the transfer 
restrictions in its articles that a private company is not a public 
company ; its shares are transferable to anyone, subject only to 
its articles. The point is obscure, and I cannot find that it is 
answered in the reported cases. Two further matters call 
for note in Re Sharp. One of the names in the list was that of the 
Hastings and St. Leonards Baths and Aquarium Company : 
the evidence put in about this company was held to be insufficient, 
and the court made no order on such part of the case as affected 
it. As to all the companies, Cotton, L.J., pointed out that he was 
only holding that they were public companies within the words of 
the will, and that the trustees would still not be justified in 
investing in any of them without full inquiry as to the “ prospects 
of each company and all other things which trustees ought to 
consider.” 

In Re Smith [1896] 2 Ch. 590, the clause permitted the usual 
Government stocks and real and leasehold securities and went on 
to all ** the bonds, debentures, or debenture stock of any company 
incorporated by Act of Parliament and paying a dividend on its 
ordinary stock or shares.’’ The summons asked, inter alia, 
whether the trustees might invest in the bonds or debentures of 
any company incorporated by registration under the Companies 
Act, 1862, or whether they were restricted to companies incor- 
porated by special or private Acts only. The latter was held to 
be correct, Kekewich, J., relying largely on his belief that ‘ one 
of the old conveyancers ’”? would have meant, by the phrase 
* Companies incorporated by Act of Parliament,” only a‘ corpor- 
ation which owes its origin to a special Act of Parliament.’ He 
said that there was a lot of difference. between the Crown, or a 
Government department acting in pursuance of a statute, setting 
up a corporation, and seven people complying with certain 
statutory rules ‘‘ and thereby creating a corporation, which, after 
all, may be very little more than a sham.” 

Sometimes the question is not so much as to the juridical nature 
of the company as about the place where it operates. Thus in 
Re Castlehow the testatrix at her death in 1882 had shares in the 
Oceanic Steam Navigation Co., Ltd. (described in the report as 
“ better known as the White Star Line ’’). The business of this 
concern was taken over in 1902 by a company incorporated in the 





State of New Jersey, and the trustees were given, in exchange for 
their shares, a large sum of cash and some preference and ordinary 
shares in the New Jersey company. The trustees asked whether 
they might retain such preference and ordinary shares, the 
investment clause authorising investment in ‘‘ any of the public 
funds, or in Government or real or leasehold securities, or upon 
the stocks, shares or securities of any railway or other public 
company.’ Byrne, J., held that they might not keep the newly 
acquired stocks beyond the time necessary to arrange for an 
advantageous sale of them. The ground for this decision was 
that the testatrix was English, and made an English will, so that 
the ‘‘ public funds” referred to must be those of the United 
Kingdom and the mortgages must be in England or Ireland. 
That being so, the companies mentioned would be United 
Kingdom ones. Besides, ‘‘ we all know what our own public 
companies are within the meaning of English law, but we do not 
know what are public companies under any other law,” even the 
court needing expert evidence on such a point. In Re Stanley 
[1906] 1 Ch. 131, the investment clause was a very much longer 
one, too long indeed to be set out here, and expressly allowed 
Indian or colonial or foreign government stocks. It also 
authorised the purchase of ‘‘ stocks, funds or securities . . . of 
any corporation or company, municipal, commercial or other- 
wise.”? Buckley, J., held that the trustees might invest in the 
stocks, funds and securities of ‘‘ any corporation or company, 
notwithstanding the fact that it is not formed or registered in the 
United Kingdom.’’ The grounds given by the learned judge were 
that, while ‘‘ corporation ”’ is a term of art, ‘“‘ company ”’ is not, 
and merely connotes an association, corporate or not. He also 
observed that to hold otherwise would exclude the stocks of 
‘a great Canadian railway,” like the Canadian Pacific, or an 
American railway, like the New York Central. In my view this 
decision must be explained as depending on the wide terms of the 
clause in general; its apparent reasoning is quite inconsistent 
with, and is clearly weaker than, that in Re Castlehow, which 
appears not to have been cited. 

In Re Hilton [1909 2 Ch. 548, the clause authorised British, 
Indian, or colonial government stocks or those of the United 
States of America, or the “ stocks, funds, shares, bonds, deben- 
tures, mortgages or securities of any corporation, company 
(except banking and ‘msurance companies) or public body, 
municipal, commercial or otherwise, in the United Kingdom or 
India” or any colony. Questions arose as to various stocks in 
companies registered in the United Kingdom, but having property 
abroad, one being the Buenos Ayres Great Southern Railway. 
Neville, J., held that a company registered in the United Kingdom, 
and having a head office in the United Kingdom, where, according 
to the evidence, its directors met and carried on the business, 
was ‘‘in” the United Kingdom even though it owned foreign 
property. 

Another difficulty with these clauses is as to investment on mort- 
gage of land. The Trustee Act, s. 1, authorises ‘* real or heritable 
securities in the United Kingdom.” ‘This expression certainly 
does not include any leasehold securities, unless s. 5 applies to it. 
The latter section allows trustees who have power to invest in 
real securities to invest on the security of leaseholds with at least 
two hundred years to run at a rent not exceeding a shilling a year. 
It is at least doubtful whether s. 5 applies af all to trustecs having 
only the statutory powers, the refereace to their having power 
being otiose as regards powers possessed by all trustees, and in 
any case it makes little practical difference since there are few 
leascholds of the kind mentioned. Broadly, then, “ real securities” 
means freehold mortgages. 

No trustee may invest in a contributory mortgage unless 
specifically authorised. ‘The reasonis given in Webb v..Jonas (1553), 
39 Ch. D. 660, where Kekewich, J., held such an investment 
improper, in spite of having considerable sympathy with the 
trustees, on the ground that such a mortgage Is not “in the 
names or under the control’ of the trustees, a requirement of 
almost every investment clause as well as of the general law. 
Clearly, it is a primary duty of trustees to keep the trust fund in 
their own hands. 

Finally, there is the question of actual purchases of land, as 
distinct from mortgages. ‘The ‘Trustee Act does not authorise 
this form of investment, and, indeed, in Re Wragg [1919] 2 Cn. 53, 
P. O. Lawrence, J., thougiit it necessary to discuss whether the 
purchase of land is an ** investment ” at all. He held that it was, 
and that ‘‘ investment ’? was the noun from the verb “ to invest,” 
which means, in an investinent clause, ‘‘ to apply money in the 
purchase of some property from which interest or prolil is 
expected and which property is purchased in order to be held 
for the sake of the income which it will yield.”” tere the wheel 
has come the full circle since Re Sharp, and we have a geaeral 
definition. The learned judge held, more specilically, that a 
clause authorising inves.ments of whatsoever nature and where- 
soever, in the trustees’ uncontrolled discretion as if they were 
absolute owners, authorised the purchase by them of land. 





The Board of Trade have, with the approval of the Treasury, decided 
that in respect of the period beginning 3rd Maren, 1944, and ending 
2nd June, 1944, the rate of premium payable under any policy under the 
Commodity Insurance Scheme shall continue to be at the rate of 5s. per 
cent. for three months (or ls. 8d. per cent. per month). 
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Landlord and Tenant Notebook. 


Bona fides of Furnished Letting. 


In Maclay v. Dixon (1944), 1 All E.R. 22 (C.A.), the issue was 
whether a dwelling-house was bona fide let at a rent which included 
payments in respect of use of furniture (Increase of Rent, etc., 
Act, 1920, s. 12 (2) proviso (i)), the defendant tenant’s contentions 
being (a) that a common intention to evade the Acts negatived 
bona fides; and (b) that the amount of rent fairly attributable 
to the use of furniture, regard being had to its value to the 
defendant, did not form a substantial portion of the whole rent. 

The facts were, shortly, as follows: In 1940 one S owned 
and occupied a house in the grounds of which stood a gardener’s 
cottage. The defendant applied for a tenancy of the latter. 
S did not want to let it. but was willing to grant a quarterly 
tenancy provided the cottage could remain outside the Rent, etc., 
testrictions Acts. He explained that this could be achieved 
only by letting it with furniture. The tenant accordingly 
offered to sell S some of his furniture, to be included in the 
letting. A number of articles were scheduled, and sold to 
and paid (£25) for by S, and the tenancy granted. In 1941 
the plaintiff bought the house and the reversion to the cottage 
and the furniture. In 1942 he and the tenant entered into 
a new agreement, the furniture being again described in a schedule. 
In 1943 the plaintiff. whose family was increasing, gave the 
defendant notice to quit, and sued for possession. 

The county court judge, having found the sale of the furniture 
to be * real,” decided both points in his favour, and was upheld 
by the Court of Appeal. The first point is perhaps the more 
interesting, for I do not think that there was any decided case 
in which the question of bona fides had been gone into apart 
from considerations of quantum of furniture, unless Brown v. 
Robins (1943) 87 Son. J. 182 (C.A.) (some scheduled furniture 
returned) be considered such (see 87 Son. J. 188). 

The reasoning adopted by the Court of Appeal certainly 
suggests that this may be the last as well as the first case on 
this point. Scott, L.J., said, translating bona fide as ‘‘ in good 
faith,” asked by and to whom it was to be observed ; it involved 
a moral duty of some one to some one; and as the parties had 
understood each other perfectly, no such duty had been broken. 
While if good faith were owed to Parliament, the citizen’s only 
duty is to obey laws, and parties are entitled to arrange matters 
so as to prevent Acts from applying; intention would be 
irrelevant unless the court had other materials on which to 
hold that the whole thing was a sham. 

The learned lord justice cited Yorkshire Railway Wagon Co. 
v. Maclure (1882), 21 Ch. D. 309 (C.A.), and Commissioners of 
Inland Revenue v. Westminster (Duke) {1986] A.C.1, as laying 
down. or illustrating the proposition that if an Act of Parliament 
does not forbid, it allows. The former was a company law case, 
the question whether a company which had no borrowing powers 
could achieve its object by a sale and hire transaction being 
answered in its favour; the other a revenue case, in which 
payments made to a gardener under a deed of covenant, the 
covenantee being expected not to claim further remuneration 
for work, were held to be annual payments deductible in com- 
puting total income for sur-tax purposes, and not payments of 
wages. If I may suggest another revenue case in which bona fides 
as used in a Finance Act was discussed. it is Attorney-General v. 
Richmond and Gordon (Duke) (No. 1) [1907] 2 K.B. 923. The 
following occurs in the judgment of Bray, J. (subsequently upheld 
by the Court of Appeal and House of Lords): ‘‘ They [the words 
bona fide) are also found in other taxing Acts, and in each case 
the object of inserting them is, as it seems to me, to provide that 
the transaction shall be a real and genuine transaction intended 
to have full and real operation without any secret or covinous 
arrangement or reservation.” 

If mutual understanding and reality be the tests of bona fides 
in the case of a transaction, it would appear that without the 1923 
amendment it would be difficult ever to establish that the letting 
of a house with furniture was outside the Acts, and that though 
the amendment professes to give but an instance (‘“ for the 
purposes of proviso (i) to sub-section (2) of section twelve of,” 
etc.), the only case in which the letting would not be bona fide 
would be one in which the furniture did not really belong to the 
landlord but to the tenant, or did not really pass into the tenant’s 
control. The position is much as was indicated in the majority 
judgments in Wilkes v. Goodwin |1923] 2 K.B. 86 (C.A.), decided 
shortly before the passing of the 1923 Act. The question there 
was whether linoleum worth £15 took a maisonette, let at £80 per 
annum, out of the Act. A passage in the judgment of Bankes, 
L.J., runs: ‘“* Where the amount .. . of furniture said to be 
included in the rent is so small as to be negligible, that no doubt 
would go far to dispose of the question of the bona fides of the 
letting.” In Scrutton, L.J.’s, judgment we find: ‘“ A piece of 
furniture may be so small and insignificant that its express 
mention may show that the agreement about it is not a bona fide 
letting, but a collusive agreement to take the case out of the Act, 
by inserting a sham term in the tenancy.” 

What the amendment did, however, introduce was the test of 
“ regard being had to the value of the same to the tenant,” as to 





which see observations and speculations in the ‘‘ Notebook ”’ 
of 30th October last (87 Son. J. 385). 

This brings me to the second issue raised in Maclay vy. Dixon. 
The tenant’s contention was not that the furniture let was not 
value to him, but that the amount of rent fairly attributable to 
its use did not form a substantial portion of the whole rent. 
The evidence was that at the time of the first agreement he had 
regarded the amount of furniture as substantial—it will be 
remembered that the agreement was designed to prevent the 
Acts from applying; that it was nearly sufficient to furnish a 
sitting-room and half a bedroom; that the tenant had himself 
brought a lot of valuable furniture into the cottage. 

Scott, L.J., said that the county court judge was entitled 
to take into account the tenant’s attitude and demeanour. On 
this point I confess I find the reasoning of the judgment a little 
difficult to follow, and open to the criticism that the statutory 
criterion is not what the tenant thinks of the quantum or value 
of the furniture. But his lordship went on to say that the mere 
list made the furniture substantial, and that the Act did not 
require the landlord’s furniture to be a substantial proportion 
in either value or weight, relatively to the whole, but only that 
its position should be positively or absolutely in itself substantial. 
This part of the decision is particularly welcome as settling 
controversies and removing doubts which were gone into, with 
the assistance of correspondents, in the ‘ Notebook ” for 
13th February and 20th March, 1948 (87 Son. J. 54 and 98). 
The suggestion that the relationship between the landlord’s and 
other furniture could have anything to do with it is disposed of, 
and the conclusion appears to dispose of the ‘‘ percentage ” 
suggestion referred to by one correspondent. The defendant 
does not appear to have attempted to exploit the qualification 
expressed by ‘‘ value to the tenant.” 








To-day and Yesterday. 
LEGAL CALENDAR. 

February 21.—On the 2Ist February, 1890, the judges 
assembled in the Court of the Lord Chief Justice for the ceremony 
of the retirement of Mr. Justice Field. When the Attorney- 
General rose to deliver: his farewell address all the members of 
Bar stood up with him. He recalled * the spirit of high-minded 
and straightforward advocacy’ which had characterised the 
judge while he was at the Bar, and the determination to do 
justice between the parties before him which had marked his 
conduct on the Bench ; he wished him many years of well-earned 
repose and retirement, and assured him that he carried with 
him the regard and affectionate esteem of the Bar. In returning 
thanks the judge admitted: ‘‘ I know I am very quick and 
impulsive in nature, and I think that I see things very readily 
and I know that what I do see I must act upon, and the result 
has sometimes been .. . friction, and I very much fear that I 
have at times deserved the use of that term. But those who 
know me—and I see some of them here to-day—some of whom 
may have thought me at times unkind, I am pleased to see them 
here to-day ... to show me that if there has ever been any 
temporary feeling it has gone by and passed away.’’ Towards 
the end his voice showed deep emotion as he said : Like an 
old man, I am apt, I fear, to be garrulous.”’ As he rose to depart 
the Bar broke into warm cheers of sympathy. 

February 22.—On the 22nd February, 1828, Lord Stowell, 
compelled by old age, retired from the Court of Admiralty, where 
he had sat as judge for nearly thirty years, rendering unsurpassed 
services in the development of maritime and international law. 
The Napoleonic wars had brought before him a long stream of 
cases of the most varied description, and he grasped the oppor- 
tunity to give unity and consistency to a whole department 
of law. When he resigned, his sight and his voice had begun 
to fail, but he still had eight years of life before him. Thereafter 
he lived principally at Earley Court in Berkshire, where his 
brother Lord Eldon was a constant visitor. He was ninety 
years old when he died. 

February 23.—-A case does not need to be a state trial to 
illustrate the quality of the counsel engaged. Much was revealed 
by an action heard at the Bristol Assizes on the 23rd February, 
1900. A manufacturer of woollen flock for bedding was suing a 
local authority for polluting a seven-acre pond which he used in 
his business. They had recklessly connected the drains from a 
school with a brook flowing into the pond and the sewage had 
affected the plaintiff's wares. The parties summoned to their 
aida galaxy oftalent. Mr. Duke, Q.C., afterwards Lord Merrivale, 
and Mr. Thomas Inskip, now Lord Caldecote, appeared for the 
plaintiff; Mr. J. A. Foote, Q.C., author of the delightful book of 
reminiscenses, ‘* Piepowder,” and Mr. Clavell Salter, afterwards 
a High Court judge, were for the local authority ; Mr. John Simon, 
not yet two years called to the Bar, appeared alone for the school 
board. In after years he told how “* the great Mr. Duke spent a 
portion of the first day trying to persuade me to go away and 
pay my own costs. I nearly succumbed to his blandishments, and 
I spent a miserable night reflecting what would happen if, by 
daring to resist, | landed my unfortunate local authority with 
an extra one and sixpence on the rates.”’ 
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February 24.—Next morning, the 24th February, when 
Mr. Duke announced that he would be content with nominal 
damages against the school board, their young counsel rose firmly 
to contend that they should be dismissed from the action and 
have their costs paid, and after his argument Mr. Justice Wright 
said: ‘‘I cannot imagine why you were made defendants.” 
Afterwards Mr. Duke pressed his arm, whispering: ‘‘ I’m so 
glad to see a new youngster sticking to it!’’ So started one 
road to the Woolsack. 

February 25.—Lord Wensleydale, equally celebrated as 
Mr. Baron Parke, died at Ampthill Park, in Bedfordshire, at the 
age of eighty-five, on the 25th February, 1868. As he had 
outlived his three sons, the title became extinct, and so was 
buried the controversy which had followed the attempt to confer 
a life peerage on him, when, as a result of the decision of the 
committee of privileges, he was created a peer with the usual 
remainder. This was done when he retired from the bench after 
twenty-eight years’ judicial service, for even though he was 
then seventy-four years old, it was felt that his abilities were too 
valuable for the legal world to dispense with them. 


February 26.—Deborah Churchill was well brought up by her | 


parents in Norfolk, but she went to the bad, broke the heart of 
her husband, an ensign in the army, and took to living with a 
lifeguardsman, known as Bully Hunt. Pocket picking and like 
offences brought her constantly to punishment at Bridewell 
but she was not to be reclaimed. One night as she and Hunt 
with two other fellows were walking in Drury Lane, they quarrelled 
with another man whom her companions killed with her active 
encouragement. They escaped, but she did not, and on the 
26th February, 1708, she was condemned to death at the Old 
Bailey. By falsely pretending to be pregnant she put off her 
execution for ten months. 

February 27.—By education Mr. Mungo Campbell became a 
finished scholar, by his military service he won distinction in 
the field. After leaving the army he was appointed an officer of 
the excise in Ayrshire, where his integrity and civility won him 
the regard of everyone except The Earl of Eglinton, who, jealous 
of his sporting rights, suspected, or affected to suspect, him of 
shooting game on his estate. One day they met on the land of 
the Earl, who required him to deliver up his gun. He refused, 
backing away and making it clear that he would fire in his own 
defence. In his retreat he tripped on a stone. Seeing the Earl 
still advancing on him he did fire and wounded him mortally. 
On the 27th February, 1770, he was condemned to death at 
Edinburgh but hanged himself in prison. 


OLD NEWGATE. : 

The retirment of Mrs. Lilian Walker, forewoman responsible 
for the cleaning of the Central Criminal Court, snaps a link with 
the old Sessions House to which she went as attendant in 1901. 
She never read crime stories, for she said she got her fill of them 
in real life. Of the old building pulled down in 1903-4, she said : 
‘j never liked to clean the cells of the old Sessions House. The 
long, dark passages terrified me as I crept along carrying an 
enormous key and a taper which gave just enough light to let 
me see the rats.’ A book by Mr. Thurston Hopkins, published 
about ten years ago, is full of curious information about the old 
building, such as the superstition current in the London under- 
world that “ if you don’t come up and rub yourself against the 
old Newgate at least once a year you’ll spend half your life in 
quod.” The author remembered visiting the old cells, low 
ceilinged, chilly as the grave, and always in twilight. The walls 
were covered with inscriptions. One he recalled showed a clock 
face with the words :‘* Years—Not Hours or Minutes.’’ Another, 
more cheerful :— 

‘The reason I'm here is plain 

I courted a girl named Jane. 

But as our love grew thicker 

I stole her blinking * ticker, 

And that’s why I’m here again. 

This time courted by Jane 

And I’ve copped a lucky * sixer’.” 
Grimmest of all the interminable dusky corridors was Dead Man's 
Walk, a narrow passage open to the air but covered with a massive 
iron grating. Through it prisoners passed to trial and there the 
executed were buried beneath the flagstones, only the first letters 
of their surnames marking the spot. Of this plece the author 
tells a first-class ghost story, received direct from one of the 
officers of Newgate. Working late in his office one night in 
December, 1891, he heard stealthy footsteps which seemed to 
drag a little, with a sort of limp. tle opened the sliding shutter 
of the grille in the great door letting on to the Walk and there was 
4a man’s face pressed close to it—a face a great deal whiter than 
it should have been, while the skin around thé throat was bruised 
and had turned a mottled green. When he opened the door no 
one was there, but later the old jailer told him : ‘* You are not the 
only one who has been worried by that fellow.” 





Mr. Montague I.. Berryman, barrister-at-law, of Bishop’s Stortford, has 
been adopted as prospective Conservative candidate for the Romford 
Division, in succession to Captain 8. B. Cohen, who died while on Army 
service in India last March. 
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Review. 


The Summing Up. By C. A. Hinks. 1944. 
Williams & Norgate, Ltd. 2s. 6d. net. 
This poem, cast in the form of a judge’s summing up, sets out 

to state the dilemma of the ordinary man of this generation, 

charged with having betrayed the trust of civilisation. No 

‘hero martyr,’ he was faced “in a wealth-haunted world” 

with the task of finding some choice other than ‘‘ self-destruction, 

failure or corruption.’’ The judge analyses the evidence, the 
arguments for the prosecution and the defence and the prisoner’s 
antecedents, leaving the verdict to the ‘ jury of historians.” 

Browning might have carried off such a monologue ; but lacking 

his vital energy, his penetrating insight, his mastery of fresh and 

vivid words, 1,156 lines of irregular blank verse hardly sustain 

themselves. Still, as a tract for the times, the poem has the merit 

of stating, in terms of present experience, a problem of 
contradictions whose essentials are as oid as Christendom. 


pp. 46. London: 


Books Received. 

Miller’s Excess Profits Tax. By WILLIAM MILLER, M.A., LL.B., 
F.L.P.A. Third (1943) Edition. 1944. Demy Svo. pp. Ixiii 
and (with Index) 449. London: Eyre & Spottiswoode 
(Publishers), Ltd. 45s. net. 

Bell’s Sale of Food and Drugs. Eleventh Edition. By R. A. 
Ropinson, O.B.E., of the Middle Temple, and ROBERT IvEs, 
M.A., of Gray’s Inn, ‘barristers-at-law. 1943. Demy 8vo. 
pp. xxviii, 458 and (Index) 52. London: Butterworth & Co. 
(Publishers), Ltd. ; Shaw & Sons, Ltd. 21s. net. 

The Mind and Faith of Justice Holmes. Edited by MAX LERNER. 
1943. Demy 8vo. pp. xlix and (with Index) 474. Boston, 
U.S.A.: Little, Brown & Co. 

Memorandum on Hospital Diet. pp. 30. London: Published 
for King Edward’s Hospital Fund for London by Geo. Barber 
and Son, Ltd. 6d. net. 

Workmen’s Compensation. 
solicitor of the Supreme Court. 
and Sons, Ltd. Is. net. 

Limited Liability Companies. 
solicitor of the Supreme Court. 
Doubble & Sons, Ltd. 2s. 6d. net. 

Burke's Loose-leaf War Legislation. Mdited by HAROLD PARRISH, 
barrister-at-law. 1943 Volume. Part 15. London: Hamish 
Hamilton (Law Books), Ltd. 


By E. P. CawstTon, B.A., LL.B., 
p. 4. London : Chas. Doubble 


By E. P. Cawston, B.A., LL.B., 
pp. 12. London: Chas. 








Obituary. 
Major L. WIGRAM. 

Major Lionel Wigram, solicitor, of Messrs. Wigram & Co., 
solicitors, of 8, Queen Street, Mayfair, W.1, and Cardiff, was 
killed early this month while leading a detachment of Italian 
irregulars on the Eighth Army front. He was thirty-seven years 
of age and was admitted in 1930. An appreciation will appear in 
our next issue. 4 

Mr. J. P. pe CASTRO. 

Mr. John Paul de Castro, barrister-at-law, died on Friday, 

18th February. He was called by Lincoln’s Inn in 1909. 








Our County Court Letter. 


Possession of Store Room. 

In Gaisford v. Reynolds, at Trowbridge County Court, the claim 
was for possession of a room at No. 13, Market Street. The 
plaintiff’s case was that the room had been let to him in 1932 by 
a Mrs. Hedges, who had promised him that on her death the room 
should be included in the tenancy of another portion of the 
premises, of which he was already tenant. Mrs. Hedges had died 
in January, 1940, and the defendant, having bought the premises 
in May, i940, had disputed the plaintiff’s title to the room. 
The defendant’s case was that there had been no valid letting of 
the room to the plaintiff whose evidence was uncorroborated. 
His Honour Judge Kirkhouse Jenkins, K.C., observed that on 
the oecasion of the auction sale, at which the defendant had 
bought the property, the sale particulars contained the item : 
“ Useful store room in the occupation of Mr. Gaisford.” If the 
Hedges trustees had made a claim for possession against 
Mr. Gaisford, they would have been estopped by their agreement, 
and by the particulars of sale. The defendant, as purchaser from 
them, could have no better title. The plaintiff had also been 
assessed to rates in respect of the store room, and the defendant 
had stood by and allowed the plaintiff to pay the rates. The 
plaintiff had used the store room as a bedroom for evacuees, but 
it had afterwards been redecorated by the defendant for the use 
of his daughter. This, however, was not evidence of a resumption 
of ownership by the defendant. An order was accordingly made 
for possession in one month, with costs. 
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Warranty of Horse. 
In Leech v. Jones, at Hereford County Court, the claim was for 
£64 11s. 4d. as damages for breach of warranty on the sale of a 
horse. The counter-claim was for £50 Ils. Ild. as the cost of 
keep of the horse and veterinary surgeon's fees, following its 
return to the defendant on rejection. The plaintiff's case was 
that he bought a bay gelding on a warranty that it was quiet 
to ride and drive. When put into the shafts of a two-wheeled 
trap, however, the horse turned a complete somersault and broke 
a shaft. The consequent injuries requircd treatment by a 
veterinary surgeon, as the broken end of the shaft was sticking 
out of the end of the pad of the saddle piece. The horse only 
travelled quietly for 150 yards and finished with its head facing 
the trap. The plaintiff therefore returned it to the auctioneers. 
The defendant’s case was that he had had the horse for seventeen 
months before the sale. It was one of the quietest he had ever 
driven and his daughter had ridden it through the streets of 
Cardiff. On being fetched from the auctionecrs the horse was 
in a terrible state. A wound on its shoulder blade was two to 
three inches deep. After treatment, the horse was as quiet as 
ever. Its behaviour in the shafts was probably caused by a 
broken piece of saddle wounding it. His Honour Judge Roope 
Reeve, K.C., did not accept the latter contention. Judgment 
was given for the plaintiff on the claim for £60 and costs. The 
counter-claim was dismissed. 
Wife’s Claim to Furniture. 

IN Allwell v. Attell, at Sittingbourne County Court, a husband 
claimed from his wife. £95 being the value of a half share in 
furniture removed by her from the matrimonial home. The 
case for the applicant was that he married the respondent in 
1934. His wages were then 35s. to 40s. a week, but they after- 
wards increased to £3. Out of that amount he allowed his wife 
£2 5s. a week, and she paid the hire-purchase instalments on the 
furniture. Following a disagreement, the wife removed the 
furniture. Her case was that the furniture was her property. 
as she paid for it out of savings froin the housekeeping money. 
His Honour Judge Clements held that the parties intended to 
put the furniture into common stock, viz., to be held jointly 
—even if bought by the wife out of savings from the housekeeping 
money. By consent, judgrnent was given for the applicant for 
£30, the wife to keep the furniture, and to pay therefor at the 
rate of £2 per month. 








. . . 
Points in Practice. 

Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies giren or for any 
steps taken in consequence thereof. All questions must be typewrilten (in duplicate) 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.A, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 
Specific Bequest of Leaseholds——ExpreNseEsS OF 

COLLECTING, ETC. 

@. Iam acting for the executors of a testator who bequeathed 
certain leasehold properties to certain beneficiaries. He also 
left substantial other property to other beneficiaries. It proved 
to be necessary to take proceedings to establish the validity 
of the will, and subsequently Chancery proceedings to interpret 
the will, and the result was that four and a half years passed 
between the date of the death of the testator and the vesting 
assent in favour of the devisees of the leaseholds. One point 
at issue in the Chancery proceedings was whether the gift of the 
leaseholds was effective. 
of the executors collected the rents of the leaseholds, paid the 
ground rents, and generally managed the properties. On whem 
should my firm’s charges for this work fall ? On the one hand, 
it was clearly the duty of the executors to collect: these rents 
and manage the properties, and as one point at issue was whether 
the bequest of the leaseholds was valid, there was at least a 
possibility that the leaseholds and the rents would fall into 
residue, though in fact the court decided otherwise. Ail this 
would seem to suggest that the costs should be paid out of residue. 
On the other hand, the fact remains that the devisees of the 
leaseholds now take the benefit of the collection of rents and 
the general management, and this would seem to sugyest that 
it should fall on them. Is there any authority on the point ? 

A, The opinion is given that any proper expenses connected 
with rent collecting and necessary repairs and general manage- 
ment should be borne by the legatces. See Re Pearce, Crutchley 
and Wells [1909] 1 Ch. 819 (upkeep of furniture, ete.), and 
Re Rooke, Jeans vy. Gatehouse [1933] Ch. 970 (expenses of main- 
tenance of freehold house and furniture). The writer believes 
he has seen a note of a recent case to the like effect as to leaseholds, 
but is unable at the moment to trace it. We should hardly 
include charges for legal advice under the same heading. 


RENT 


Owing to the death of Dr. Herman Ruzicka, Dr. Pavel Korbel has been 
elected chairman of the Association of Czechoslovak Advocates Abroad. 
The Association announces a lecture by Mr. George Weis on ** Czecho- 
slovakia and the Law of Civil Aviation ” to be given at the Czechoslovak 
Institute, 18, Grosvenor Place, 8.W.1, on Tuesday, 29th February, at 
5.30 p.m. 





During that period my firm on behalf 








Notes of Cases. 
APPEAL FROM COUNTY COURT. 
In ve Kirby. 
Scott, MacKinnon and Goddard, L.JJ. 15th December, 1943. 
Liabilities adjustment order—Leave to proceed on 
judgment for possession and rent—Liabilities adjustment order giving 
liberty to enforce judgment for possession at a date after expiry of lease— 

Jurisdiction to stay execution on judgment for possession after expiry of 

lease-—Liabilities (War-Time Adjustment) Act, 1941 (4 & 5 Geo. 6, c. 24), 

s. 8 (1). ’ 

Applicant’s appeal from an order made by Judge David Davies at the 
Bloomsbury County Court, on an application to vary a liabilities adjustment 
order. 

The applicant was the 12th Duke of Bedford, and the respondent, who 
was not represented at the appeal, was the lessee from the 11th Duke of 
Bedford of two properties, one at Nos. 12 and 13, Montague Street, London, 
W.C., and the other at Nos. 28 and 29 of that street, where she carried on 
the business of boarding-house keeper. The lease of each property was 
for fourteen years beginning on 25th March, 1929, the annual rent for the 
first being £429 and for the second £450. The 12th Duke succeeded to 
the reversion on 3rd July, 1942. The respondent’s business suffered owing 
to the war and she fell into arrears with her rent. On 26th April, 1940, 
the lessor obtained judgment for possession, arrears of rent and the cost 
of certain work against the respondent, but left her in possession. On 
23rd April, 1942, he obtained leave under the Courts (Emergency Powers) 
Acts to enforce his judgment. On 24th September, 1942, the respondent 
obtained a protection order under the Liabilities (War-Time Adjustment) 
Act, 1941, and on 23rd June, 1943, the liabilities adjustment officer reported. 
On 23rd March, 1943, two days before the two leases were due to expire, 
the court made a liabilities adjustment order, which provided, inter alia, 
for the realisation of the respondent’s assets and that after Ist May, 1943, 
the appellant should be at liberty to enforce his judgment for possession, 
the intended effect being to extend the leases. The appellant by his 
application asked for mesne profits by reason of the fact that notwith- 
standing the order of 23rd April, 1942, giving leave to enforce the judgment, 
the respondent had remained in possession until 24th September, 1942, 
the date of the protection order, and thereafter until 23rd March, 1943, 
the date of the liabilities adjustment order, and again thereafter by virtue 
of that order, and had made no payment in respect of her occupation since 
the lessor’s judgment of 26th April, 1940. The court refused the appellant’s 
application for mesne profits, but stayed distribution of the assets until 
further order and adjourned the respondent’s application for a liabilities 
adjustment order pending appeal. The respondent gave up possession on 
24th June, 1943. 

Scorr, L.J., quoted s. 8 (1) of the Liabilities (War-Time Adjustment) 
Act, 1941, and s. 1 (1) of the Courts (Emergency Powers) Act, 1940, and 
referred to ss. 3 (2) (c) and 6 (1) of the Liabilities (War-Time Adjustment) 
Act, 1941. He said that the result was that the county court seemed, at 
first sight, authorised to keep a debtor in possession after his contractual 
right to possession had ceased, even by the expiry of the term of his lease. 
Goddard, L.J.’s, judgment had convinced him that that inference was 
erroneous and that the interference by the Courts (Emergency Powers) 
Act, 1939, with a landlord’s contractual and common law powers was 
limited to the term during which, but for the Act, they could operate 
uncontrolled, and the court was given no power to convert a mere trespass 
into rightful possession in the sense of making it cease to be tortious. The 
Act expressly excluded proceedings in tort from its purview (Butcher v. 
Poole Corporation {1943) 1 K.B. 48). The court’s order of 23rd March, 
1943, that the debtor might remain in possession was therefore only valid 
for the two days to 25th March, when the leases came to an end by effluxion 
From then onwards the court had no power to allow her to remain 


Emergency legislation 


of time. 
in possession. 

Mackinnon, L.J., agreed. 

Gopparp, L.J., said that the Courts (Emergency Powers) Act did not 
give the court power to stay execution where a landlord obtained a judgment 
against a tenant whose term had expired by effluxion of time. If a tenant 
held over after his lease had expired, against the will of the landlord, he 
was a mere trespasser, and the Courts (Emergency Powers) Act would have 
no application (Butcher v. Poole Corporation, supra). Exactly the same 
consideration should apply to the Liabilities (War-Time Adjustment) Act. 
Financial embarrassment could not by any process of thought be said to 
have any relation to trespass on another’s property, even where the trespass 
was the failure or refusal to go out on the expiration of a term of years. 
Even if it did effect a stay of proceedings against one who was a bare 
trespasser, the court, when making an adjustment order, had no jurisdiction 
to extend the debtor's occupation of the property beyond the term of the 
lease. The whole case would be sent back to the county court judge to 
consider whether it was practicable or proper to make an order in the 
circumstances. 

CounseL: C. EB. Rochford ; Valentine Holmes. 

Souicirors : Vaylor & Humbert ; The Treasury Solicitor. 

{Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
/n .e Gifford ; Gifford v. Seaman. 
Simonds, J. 26th January, 1944. 
Will—Construction—Bequest of “war bonds”—None held by testatrix— 
Application of principle of falsa demonstratio non nocet—Wills Act, 1837 
(7 Will. 4, and 1 Vict., c. 26), 8. 24. 
Adjourned summons. 
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St. Austell, 20 (R.) 
Tavistock, 28 
+*Truro, 10 


The Mayor's & City 
of London Court 

His Hon. JUDGE 
DODSON 

His HON. JUDGE 
BEAZLEY 

His Hon. JUDGE 
THOMAS 

His Hon. JUDGE 
MCCLURE 

Guildhall, 1 (A.), 2, 

3 (J.S.), 6, 7, 8 (A.), 
9, 10 (J.S.), 13, 14, 
15, 16, 17 (J.S.), 20, 
21, 22 (A.), 23, 24 
(J.S.), 27, 28, 29 
(A.), 30, 31 (J.S.) 


* = Bankruptcy 
Court 
t = Admiralty 
Court 
(R.) Registrar 
(J.5.) = Judgment 
Summonses 
(B.) = Bankruptcy 
(R.B.) Registrar in 
Bankruptey 
(Add.) = Additional 
Judge 
(A.) = Admiralty 
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The testatrix, by her will, made in 1938, gave her residuary estate 
to her trustees upon trust to pay the income derived from her “ War 
Bonds” to her grandchild, M, during her life. The testatrix died on 
4th April, 1941. She then held nothing which could be described as a 
war bond. She then possessed £740 12s. 2d. 4 per cent. Consolidated 
Inscribed Stock, 500 National Savings Certificates, and £200 3 per cent. 
Defence Bonds. This summons raised the question as to which of these 
investments passed under the bequest. The £740 12s. 2d. Consolidated 


Inscribed Stock was owned by the testatrix at the date when she made her | 


will. It represented £600 5 per cent. National War Bonds, which had been 
first converted in 1928 by the Treasury into £633 12s. 2d. 5 per cent. Treasury 
Bonds, and subsequently, into the £740 12s. 2d. 4 per cent. Consolidated 
Inscribed Stock. The testatrix had purchased the Savings Certificates and 
Defence Bonds after the date of her will. 

Sronps, J., said that with regard to the Consolidated Inscribed Stock, 
it passed, if it did pass, under the principle of falsa demonstratio non nocet. 
On the whole, he would follow Eve, J.’s, decision in In Re Price [19321 
2 Ch. 54, and hold that the testatrix by her reference to ** War Bonds ~ 
intended to pass the Consolidated Inscribed Stock. He then came to the 
War Savings Certificates and the Defence Bonds. These were purchased 
after the date of the will. However much he might extend the rule of 
falsa demonstratio non nocet to property which the testatrix had at the date 
of the will, he saw no ground for assuming she was falsely describing property 
which she did not then possess. Even if he were inclined to accede to the 
proposition that s. 24 of the Wills Acf would operate to include in the gift 
War Bonds which, at the date of the will, the testatrix did not possess, he 
saw no ground for using the section to cover property which was not War 
Bonds and could only pass as war bonds if the principle of falsa demonstratio 
non nocet were applied. Accordingly, the Consolidated Inscribed Stock 
passed under the bequest and the Saving Certificates and Defence Bonds 
did not so pass. 

CounseL: J. A. Reid; C. D. Myles; Lindsay M. Jopling. 

Sonicrrors : Gregory, Roweliffe d& Co., for Wood, McLellan & Williams, 
Chatham. 


{Reported by Miss B. A. 


KING’S BENCH DIVISION. 
Inland Revenue Commissioners v. Bagnall, Ltd. 
Macnaghten, J. 2nd November, 1943. 

Revenue—Excess profits tar—Claim of taxpayer to deduct debt of £10,000 
from capital employed during standard period—Debt due in respect of 
arrears of tar—Whether debt a ** determined case” before beginning of 
standard period—Debt a * determined case” unless fraud or wilful default 

No evidence of fraud or wilful default—Admission by counsel of fraud 

not sufficient—Finance Act, 1926 (16 & 17 Geo. 5, c. 22), 8. 38 (1), (6)— 

Finance (No. 2) Act, 1939 (2 & 3 Geo. 6, c. 109), ss. 13, 22 4e), Sched. VIT, 

Pt. IT, ¢..2. : 

Case stated by the Commissioners for the Special Purposes of the Income 
Tax Acts, 

This was an appeal by the Crown from the deci.ion of the Special 
Commissioners reducing an assessment to excess profitytax made upon the 
B company. The appeal raised the question whether in computing the 
capital of the company employed in its trade or business in the standard 
period as defined by s. 13 of the Finance (No. 2) Act, 1939 (which had 
been selected by the company as the years 1935 and 1937) for the purposes 
of excess profits tax, a sum of £10,000 was a debt deductible from its capital 
within the meaning of r. 2 of Sched. VIL of the Act as at Ist January, 
1935, and, therefore, deductible from its capital for the whole of the 
standard period. It was an advantage to the company that the £10,000 
should be deductible from its capital for the whole of the standard period 
because of the provisions of the proviso to s. 13 (3) of the Act. Those 
provisions are as follows: ‘* Provided that if the average amount of the 
capital employed in the trade or business in any chargeable accounting 
period is greater or less than the average amount of the capital employed 
therein in the standard period, the standard profits for a full year shall in 
relation to that chargeable accounting period be increased, or as the case 
may be decreased, by the statutory percentage of the increase or decrease 
in the average amount of the capital employed in the trade or business.” 
The chargeable accounting period as defined by s. 22 (e) of the Act was 
the period Ist April, 1939, to 31st December, 1939, and as a matter of fact 
the average capital employed by the company during the chargeable 
accounting period was greater than the average capital employed by it 
in the standard period, and, therefore, in accordance with the proviso, the 
company was entitled to have its standard profits for a full year in relation 
to the chargeable accounting period increased by the statutory percentage, 
such standard profits for a full year being in the company’s case half the 
profits for 1935 and 1937 (see s. 13 (3)), and in the company’s case the 
statutory percentage provided by subs. (9) was 8 per cent. It followed, 
therefore, that if the company was entitled to deduct £10,000 from the 
capital employed by it during the whole of the standard period, its standard 
profits for a full year in relation to the chargeable accountable period 
would be increased by 8 per cent. of £10,000, and consequently the excess 
profits tax pavable by the company would be correspondingly decreased. 
The company had failed to pay a sum of money in respect of excess profits 
tax during the years 1918, 1919 and 1920, but the Revenue authorities 
were only finally able to discover the liability in 1935, and they then claimed 
from the company the sum of £14,449 I 1s. in respect of that liability. The 
case, however, was a “ determined case ’’ within the meaning of s. 38 (1) 
of the Finance Act, 1926, and, therefore, no claim could have been sustained 
unless it could have been established that there had been fraud or wilful 
default on the part of the company (see subs. (6)). Nevertheless, on 
20th November, 1936, the company’s accountants offered to pay £10,000 


BICKNELL, Barrister-at-Law.| 











to settle the claim, and 6n 22nd September, 1937, the Board of Inland 
Revenue aecepted the offer. The company contended that the debt of 
£10,000 was in existence on Ist January, 1935, the first day of their 
standard period, and subsequently their counsel admitted that there had 
been fraud, and he contended that the case was therefore not a 
“determined case.’ The Crown contended that the debt for £10,000 
did not come into existence until the acceptance by the Board of Inland 
tevenue of the offer on 22nd September, 1937. 

MACNAGHTEN, J., said in order that the company should establish their 
case that the debt existed on Ist January, 1935, they would have to show 
that fraud or wilful default had been committed. There was no evidence, 
however, before the Commissioners of such fraud or wilful default, and a 
subsequent admission by counsel did not satisfy the conditions of subs. (6) 
of s. 38. Consequently the liability to pay the £10,000 first came into 
existence on 22nd September, 1937, and therefore the company was not 
entitled to claim that the liability was a debt deductible from the capital 
employed by them from Ist January, 1935, within the meaning of r. 2 of 
Sched. VI to the 1939 Act. The appeal of the Crown would therefore be 
alowed. 

COUNSEL : 


The <Altorney-General (Sir Donald Somervell, K.C.) and 
R. P. Hills ; Frederick Grant, K.C. 
Sorrcrrors : Solicitor of Inland Revenue ; Woodbridge & Sons. 


{Reported by J. H. G. BULLER, Esq., Barrister-at-Law.] 








Parliamentary News. 
HOUSE OF LORDS. 
Ascot District Gas and Electricity Bill [H.L.]. 
Jewish Colonization Bill [H.L.]. 
Read Second Time. 
Disabled Persons (Employment) Bill [H.C. |. 
India (Attachment of States) Bill [H.C.]. 
Supreme Court of Judicature (Amendment) Bill [| H.C.}. 
In Committee. 


{16th February. 


[22nd February. 
HOUSE OF COMMONS. 
Courts (Emergency Powers) (Scotland) Bill [H.L.]. 
Prize Salvage Bill [H.L.]. 
Read Third Time. 
Guardianship (Refugee Children) Bill [H.C.]. 
Read Third Time. 
Income Tax (Offices and Employments) Bill [H.C. |. 
Reported with amendments. 
Police and Firemen (War Service) Bill [H.C.]. 
Read First Time. 
Public Works Loans Bill [H.C.]. 
Naval Forces (Extension of Service) Bill [H.C.]. 
Read Second Time. 
Reinstatement in Civil Employment Bill [H.C.]. 
In Committee. . 


{17th February. 
{18th February. 
[17th February. 


[22nd February. 


[18th February. 


[17th February. 
QUESTIONS TO MINISTERS. 
REQUISITIONED PROPERTY. 

Mr. Linsteap asked the Minister of Health whether the regulations 
provid . for the owner of property requisitioned by a local authority having 
a right of entry in order to inspect its condition. 

Mr. Wititrnk: I am advised that the owner has no legal right of entry 
into requisitioned property during the period of requisitioning, but, as my 
hon. friend will no doubt be aware, the owner is entitled to make a claim 
for compensation, when the property is released, fér any damage which has 
occurred during the period of occupation. {17th February. 


Rules and Orders. 


S.R. & O., 1944, No. 152/L.4. . 
COUNTY COURT, ENGLAND. 
PROCEDURE. 
THe County Court (Souicrrors’ REMUNERATION) RuLEs, 1944. 
JANUARY 28, 1944. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the power conferred on me by Section 1 of the Administration of 
Justice (Emergency Provision) Act, 1929,* and all other powers enabling 
me in this behalf, do hereby make the following Rules : 

1. The following paragraphs shall be added to Rule 41 of Order XLVII 
of the County Court Rules, 19367 :— 

‘** (3) The total which immediately before the first day of March, 1944, 
might have been allowed in respect of any charges to which paragraph (1) 
of this Rule applies shall be increased by twelve and a half per cent. in 
respect of business done on or after that day : 

Provided that this paragraph shall not affect any power to direct 
payment of a gross sum in respect of or in lieu of costs as between solicitor 
and client. 

(4) Where the incidence of the costs of taxation depends upon whether 
the bill when taxed is reduced by one-sixth, the calculation shall be made 
before the increase prescribed by this Rule has been added.” 

2.—(1) The amounts shown in the Appendix te these Rules shall be 
substituted for the total amounts shown in respect of the corresponding 
items in Appendix D to the County Court Rules, 1936 (which relates to 
Fixed Costs). 

(2) The following sub-paragraph shall be substituted for 
paragraph (iii) of paragraph | of the Directions in Part II of the said 
Appendix D for calculating the fixed costs to be included in a judgment :— 

*2 & 3 Geo. 6, c. 78. T5.R. & O. 1936 (No. 626) I, p. 282. 
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** (ili) any percentage increase authorised by Order XLVII, Rule 41.” 
3. These Rules may be cited as the County Court (Solicitors’ Remunera- 
tion) Rules, 1944, and shall come into operation cn the first day of March, 


1944, 
Dated the 28th day of January, 1944. 
APPENDIX. 
ALTERATIONS IN THE TABLES O1 


Simon, C. 


Fixep Costs. 
Revised Amount 
Items in Appendix D. of Charge. 
Tas_e II. cs. d. 

HIGHER SCALE. 
ORDINARY SUMMONS. 
B. Exceeding £20 and not exceeding £50— 
(a) Where service is by bailiff and the claim is 
(i) a liquidated demand 


(ii) any other claim 


(5) In addition to (i) or (ii) where service is by 
solicitor - Bs 
In addition to (a) or (6) where an order for substitute ! 
service is made 
(. Exceeding £50 
(a) Where service is by bailiff and the claim is 
(i) a liquidated demand 


(ii) any other claim 


(6) In addition to (i) and (ii) where service is by 
solicitor ‘ : 


In addition to (a) or (b) where an order is made for sub- 
stituted service 


Tape III. 
HIGHER SCALE. 
DEFAULT SUMMONS. 
B. Exceeding £20 and not exceeding £50 
(a) Where service is by bailiff 


(6) In addition to (a) where service is by solicitor 


In addition to (a) or (4) where an order for substituted 
service is made a 


(. Exceeding £50— 
(a) Where service is by bailiff 


(6) In addition to (a) where service is by solicitor 


In addition to (a) or (6) where an order for substituted 
service is made ms 


TABLE IV. 
HIGHER SCALE. 
GARNISHEE SUMMONS. 


B. Exceeding £20 and not exceeding £50— 
(a) Where service is by bailiff 


(b) In addition to (a) where service is by solicitor 


In addition to (a) or (6) where an order for substituted 
service is made 


C, Exceeding £50— 
(a) Where service is by bailiff 


(6) In addition to (a) where service is by solicitor 
In addition to (a) or (b) where an order for substituted 


service is made 





S.R. & O., 1944, No. 151/L.3. 
SUPREME COURT, ENGLAND. 
PROCEDURE. 
Tue RULES OF THE SUPREME CouRT (SOLICITORS’ REMUNERATION), 1944. 
Datep JANUARY 28, 1944. 
I, John Viscount Simon, Lord High Chancellor of Great Britain, in 


exercise of the powers conferred upon me by the Administration of Justice 


(Emergency Provisions) Act, 1939,* and of all other powers enabling me in 
this behalf, and with the concurrence of two other Judges of the Supreme 
Court, do hereby make the following Rules of Court under Section 99 of the 
Supreme Court of Judicature (Consolidation) Act, 19257 :— 


*2 & 3 Geo. 6, c. 78. ¢ 15 & 16 Geo. 5, c. 49. 





1. The following Rule shall be inserted in Order LXV, after Rule 10 
thereof : 

* 10a. The total which immediately before the first dav of March, 1944, 
might have been allowed in respect of any such business as is described 
in pararaphs (2) and (5) of Rule 10 of this Order, and done on or after 
that date, shall be increased by twelve and a half per cent.” 

2. These Rules may be cited as the Rules of the Supreme Court (Solicitors’ 
temuneration), 1944, and shall come into operation on the first day of March, 
1944. 

Dated the 28th day of January, 1944. Simon, C. 
Caldecote, C.J. 
Greene, M.R. 


We concur. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 
Apparel and Textiles (Bedding). Returns. Order, Feb. 7, 
re Information and Returns relating to Bedding. 
.P. 135. Canned Fruit and Vegetables Order, Feb. 8. 
E.P. 1348.6. Clyde (Exemption from Compulsory Pilotage) 
Feb. 5. 
Consumer Rationing. 
supply of Industrial Safety 
County Court, England. 
cellaneous) Order, Jan. 31. 
Employment of Aliens in British Ships Order, Feb. 4. 
Kitchen Waste (Licensing of Private Collectors) (Consolidation 
and Extension) Order, Feb. 7. 
Kitchen Waste (Licensing of Private Collectors) (Scotland) 
Order, Feb. 2. 
. 141. National Fire Service (Alteration of Fire Areas) Regulations, 
Feb. 11. 
Pensions Appeal Tribunals (Northern Ireland) Rules, Feb. 7. 
3. Supreme Court, England. Procedure. The Rules of 
the Supreme Court (Solicitors’ Remuneration), Jan. 28. 


BOARD OF TRADE. 
Companies Act, 1929. Company Law Amendment Committee (Chair- 
man, Cohen, J.) Minutes of Evidence. 8th Day, Dec. 21, 1943. 


E.P. 102. 


Order, 
Licence. Amendment, Feb. 10, re 


soots and Shoes. 
County Court Districts (Mis- 


. 128/8.5. 








Notes and News. 


Honours and Appointments. 

The Colonial Legal Service announce the following appointments : 

Mr. L. B. Ginson, Attorney-General, Trinidad, to be Attorney-General, 

Palestine. 

Mr. S. E. Gomes, Assistant Attorney-General, British Guiana, to be 

Attorney-General, Leeward Islands. 

Mr. C. N. Scrp1o-PoLLarp, Legal Draughtsman, Trinidad, to be Police 

Magistrate, Nigeria. 

Mr. ALFRED THompson Denninc, K.C., has been appointed Recorder 
of Plymouth to fill the vacancy caused by the appointment of Mr. J. G. 
Trapnell, K.C., as Official Referee. Mr. Denning was called by Lincoln's 
Inn in 1923. 

Mr. James Bonar Woop, solicitor, of Wigan, has been appointed Deputy 
Registrar of the Wigan County Court and District Registrar of the High 
Court in Wigan. Mr. Wood was admitted in 1914. 

Professional Announcement. 

From Ist February, 1944, the practice of MitLes, Jennincs, WHITE 
and Foster, carried on at 5, Little College Street, Westminster, S.W.1, by 
Guy Tristram LirrLe, and the practice of Day & Son carried on at 
Millbank House, 2, Great Peter Street, Westminster, 8.W.1, by Gorpon 
Gittorr HarTwricHT are amalgamated under the style of ‘‘ MILLEs, 
Day & Co.” Mr. Lrrrte and Mr. Harrwricut will be partners in the 
amalgamated practice, which will until further notice be continued at the 
two above addresses. They have taken into partnership with them 
Mr. NeviLLe Brace Cour. 








Court Papers. 
COURT OF APPEAL AND HIGH COURT OF JUSTICE—CHANCERY 
DIVISION. 
Hivary Sittines, 1944 


ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL 
Rota. Court I. 
Mr. Andrews Mr. Farr 
Jones Blaker 
Reader Andrews 
Hay Jones 
Farr Reader Hay 
Blaker Hay Farr 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
COHEN VAISEY MORTON UTHwatTt 
Witness Non-Witness Non-Witness Witness 
Reader Mr. Hay Mr. Jones Mr. Andrews 
Hay Farr Reader Jones 
Farr Blaker Hay 
Blaker Andrews Farr 
Andrews Jones Blaker 
Jones Reader Andrews 


Mr. Justice 
SIM ONDS. 

. Blaker 
Andrews 
Jones 
Reader 


DATE. 
Monday, Feb. 2 
‘Tuesday, - 
Wednesday, Mar. 
Thursday, - 
Friday, ie 
Saturday, 


DATE. 
Monday, Feb, 2! Mr. 
‘Tuesday, 99 
Wednesday, Mar. 
Thursday, me 
Friday, ” 
Saturday, me 











